
Nuts and Bolts of Real Estate
Due Diligence



Due diligence review of real estate tests the proposition of whether or not 
your acquisition or development vision is doable based on the particular 
property you are targeting.  Making your vision come true can be derailed 
by a large number of potential problems; therefore, the task of the due 
diligence review is to unmask the problems and their potential costs to 
solve.



Introduction

- Land Use - review governmental restrictions or 
regulations applicable to the property

- Title - status of ownership and existence of liens, 
easements and private restrictions

- Survey - confirm property lines, abutting public roads, 
and location of buildings, fences, utilities and easements

- Environmental - physical characteristics of the 
property; review existence of hazardous substances and 
protected environmental areas (e.g. wetlands, protected 
species habitat)

- Utilities - determine utility availability to the property 
(e.g. water, sewer, electricity)

- Site Usage – tying together land use, title, survey, 
environmental and utilities to lay out a usable site plan 
(also possibly a plat depending on permitting 
requirements)



Initial Considerations

When to Incur Costs - There is always a tension between 
the undesirability of going out of pocket yourself to pay 
professionals for a comprehensive due diligence review at the 
earliest point possible vs doing the minimum amount possible 
until the finish line of a financing closing is within sight.  To the 
extent you lean towards the latter, the more likely you can have a 
surprise problem at or just before closing which kills the deal.

Provide Solutions - As a general rule, you will be able to 
overcome problems more cheaply if (i) you uncover them 
yourself or with your consultants and (ii) you disclose them to 
your financing partner/lender (iii) with your proposed solution.  
If you leave review of the due diligence materials to the 
financing partner/lender and then let them totally dictate the 
solution, then the cost to solve the issue could run higher.

Pre Contract Matters - Certain issues need to be fleshed 
out even to sign a purchase agreement.  For instance, if 
development of the property is going to require rezoning, then 
you need to know that in order to properly insert a zoning 
contingency into the purchase agreement.  



Land Use

- Jurisdiction – city or county; who calls the shots?

- Zoning – types of uses and allowable densities; site 
performance requirements

- Comprehensive Plan – future land use map

- Site Plan/Platting Requirements – simple site plan 
approval vs recordation of plat with planning commission 
and city/county commission approval

- Determine Support and Resistance – Do the staff and 
council support you?  Nearby residents?  



Title

- Schedule A -

- Proposed insured

- Amount of insurance

- Existing title holder (needs to be your seller)

- Legal description (needs to match your contract legal 
description)

- Schedule B-I – requirements to close

- Documents for delivery to create insured interest(s)  
- generally deed and      mortgage

- Corporate formality document requirements for 
seller

- Lien/mortgage release requirements – check 
amounts of liens and mortgages



- Schedule B-II – title exceptions

- Standard exceptions

- taxes for the year of closing and thereafter

- parties in possession (delete – owner’s affidavit)

- matters which would be shown on a survey (delete 
survey)

- unrecorded easements (delete – survey)

- lien rights and unrecorded liens (delete – owner’s 
affidavit)

- mineral rights – (delete as standard exception; note 
specific recorded documents – generally OK if no right to 
exploration)



- Specific exceptions

- easements – blanket easements over the entire 
property can be a problem; specifically described 
easements are a problem if location impacts building 
location

- restrictions  - understand what activities are 
prohibited and who enforces requirements

- agreements  - cable TV, utility service agreements, 
etc.

- existing plats  - any restrictions?



Survey

- Match legal description to title commitment and 
purchase agreement

- Locate access – public road or easement?  If easement, 
make sure the easement is part of the insured legal description 
on title commitment

- Encroachments – check for encroachments from adjacent 
property onto subject property and from subject property onto 
adjacent property

- Locate utilities - must enter property from public right of 
way or utility easement.  Beneficial utility easements, plus 
drainage easements, should be part of insured legal 
description on title commitment

- Locate easements from title commitment

- Ask surveyor to show building setback lines



Environmental and Physical Characteristics

- Soils - will the soils support development/buildings?  

- Topography - need to move much dirt to make the site 
work?  Steep slope could require     expensive retaining walls 
or extensive site work.

- Wetlands - determine size of any existing wetlands.  
May have an ability to mitigate.

- Protected Species or Habitats – take into account the 
existence of any protected species such as gopher tortoises or 
bald eagles

- Hazardous Substances - most lenders or financing 
partners will require a Phase I Environmental Audit or perhaps 
more if the Phase I is not free from concern.



Site Usage

Based on the results of all the other due diligence 
investigations, the project engineer will lay out the proposed site 
plan.  Using the example of an apartment project, the inquiry 
into applicable zoning will yield a maximum density, or total 
units per acre.  Actually plotting those units on the property will 
be impacted by the shape of the site, building setbacks, 
unbuildable soils, wetlands, size of stormwater retention areas, 
and existing or proposed easements.  The challenge is to place 
enough units on the property to make it economically viable 
after taking into account all the various site constraints.
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